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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PANUTHOS, Chief Special Trial Judge: This case is before

the Court on petitioner’s request for judicial review of an

! This case was originally docketed as a small tax case in
accordance with petitioner’s election. Before trial petitioner
orally noved that the small case designation be renoved. The
Court granted the request, and the S designation was stricken.
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I nternal Revenue Service (IRS) determnation to sustain a notice
of intent to levy to collect assessed backup w thhol ding taxes
and additions to tax.

Pursuant to two Fornms 2504- AD, Excise or Enpl oynent Tax—
O fer of Agreenent to Assessnent and Col | ection of Additional Tax
and O fer of Acceptance of Overassessnent, respondent assessed
backup w t hhol di ng taxes under section 3406 and additions to tax
for failure to file information returns required by section
6041A(a) as foll ows:

Additions to Tax

Year Backup Wt hhol di ng Sec. 6651(a)(1)
1993 $4, 271 $1, 068
1994 4 411 1, 103

This collection action requires us to deci de whether the I RS
abused its discretion in determning that collection by | evy may
pr oceed.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, as anended.

FI NDI NGS OF FACT
Sone of the facts have been stipul ated, and we so find.
Petitioner was an attorney and resided in California when he

filed the petition.?2 Between 1993 and 1995 petitioner practiced

2 After the case was submtted, petitioner’s counsel
informed the Court that petitioner died on Cct. 31, 2008. Elta
E. Cain is petitioner’s successor-in-interest under California

(continued. . .)
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law in California as a sole proprietor and paid paral egal s and
attorneys for work they did for him Petitioner did not wthhold
taxes from paynents to these workers. He also did not collect
t axpayer identification nunbers (TINs) fromthese workers or
report the paynents to the IRS.

The I RS exam ned records relating to petitioner’s paynents
to these workers during 1993, 1994, and 1995. The exam ner
concluded that the attorneys and paral egals in question worked
for petitioner as independent contractors and shoul d not be
reclassified as enpl oyees. The exam ner determ ned that
petitioner was |iable for backup w thhol ding on paynents nmade to
t hese workers because of the workers’ failure to provide TINs to
petitioner. Petitioner was advised that the IRS woul d abate the
backup withholding to the extent that petitioner provided Forns
4669, Statenent of Paynents Received, from his payees. The
exam ner provided blank forns to petitioner for this purpose.
However, petitioner did not return any Forns 4669 signed by his
wor ker s.

In a letter dated March 12, 1998, the exam ner expl ai ned
that as a result of petitioner’s failure to secure TINs for the

i ndividuals he paid, petitioner was |iable for backup w thhol di ng

2(...continued)
| aw, and she has standing to represent his estate. Cf. Nordstrom
v. Comm ssioner, 50 T.C. 30 (1968). For convenience, we wll
refer to Gene A. Cain as petitioner.
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tax under section 3406 and also liable for additions to tax,
because he failed to file returns reporting those paynents as
requi red by section 6041A(a).

The anpunts petitioner paid to paral egals and attorneys and
the exam ner’s proposed taxes and additions to tax were as

foll ows:

Additions to Tax

Year Anpunts Paid Tax Sec. 6651(a)(1)
1993 $30, 969. 18 $9, 600. 45 $2, 400. 11
1994 63, 239. 39 19, 604. 21 4,901. 05
1995 58, 382. 55 18, 098. 87 4,524. 73
Tot al 152, 591. 12 47, 303. 53 11, 825. 89

In the March 12, 1998, letter, the exam ner al so provided
petitioner an opportunity to confer with the regi onal Appeals
Ofice, instructing himto file a request for a conference within
30 days if he disagreed with the exam ner’s proposed adjustnents.
At a tinme not apparent fromthe record, petitioner requested
Appeal s Ofice consideration. On August 31, 1998, an Appeals
officer (AO confirnmed the referral to Appeals and asked
petitioner to contact himto discuss the case.

In a Septenber 3, 1998, letter, the AO confirnmed a
conversation wth petitioner and provided a schedul e of the
anounts paid to each of eight workers in each of the years 1993,
1994, and 1995. The AOinvited petitioner to provide statenents
fromhis workers attesting to their receipt of the paynents. The

statenents were to contain the information required by Form 4669
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(since petitioner had expressed reluctance to ask his workers to
conplete and sign the IRS form). 1In a Novenber 9, 1998, letter
the AOtold petitioner he would hold the case open until Novenber
30, 1998, but that his closing the case woul d not preclude a
| ater abatenment follow ng receipt of additional statenents.

Petitioner mailed statenents fromsone but not all of his
workers to the AO on Novenber 30, 1998. Four of the eight
wor kers declared that they reported all funds received from
petitioner’s |law practice on their Federal incone tax returns.
Petitioner informed the AO that the remaining four workers fail ed
to respond to his letters requesting statenents regarding his
paynents to them

The AO responded to petitioner’s Novenber 30, 1998,
subm ssion, stating that the statenents petitioner provided did
not contain all the information required on Form 4669.
Nevert hel ess, the AO offered a conprom se: the IRS would concede
t he backup wi thhol ding and additions to tax for the workers from
whom petitioner received statenments, if petitioner conceded the
backup wi t hhol di ng and additions to tax for the remaining
workers. The AO instructed petitioner to sign and return Forns

2504-AD i f he chose to pursue this settlenent.
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On March 11, 1999, petitioner signed Fornms 2504-AD for 1993
and 1994,3 reflecting the foll ow ng agreed anounts:

Additions to Tax

Year Backup Wthholding Sec. 6651(a)(1)
1993 $4, 271 $1, 068
1994 4 411 1, 103

Respondent executed the Forns 2504- AD on May 4, 1999, and on
May 12, 1999, the AO wote to petitioner to informhimthat the
settl enment agreenent had been approved. On June 28, 1999,
respondent assessed the agreed-upon anounts for 1993 and 1994,
plus interest, and sent petitioner statutory notices of bal ance
due. On August 2, 1999, respondent nailed petitioner a notice of
intent to |evy.

For reasons not apparent fromthe record, the IRS pl aced
petitioner’s account in currently noncollectible (CNC) status on
Cctober 2, 2000. It appears that petitioner was unaware that the
account had been placed in CNC status. The IRS issued a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing on
March 6, 2006, and petitioner submtted Form 12153, Request for a
Col | ection Due Process Hearing, on March 10, 2006. Again for
reasons not apparent fromthe record, the IRS renoved

petitioner’s account from CNC status on April 4, 2006.

3 Petitioner provided statenents for each of the workers he
paid in 1995, resulting in respondent’s offering to concede al
of the backup wi thhol ding and additions to tax for 1995. Because
petitioner provided statenents for only sone of his workers for
1993 and 1994, tax and additions to tax remai ned for those years.
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In his request for a collection hearing, petitioner
descri bed his disagreenent with the proposed collection action as
fol |l ows:

Your “Final Notice” states that you previously asked for

paynment. You have not. Assuming there is sone validity to

your claim (there is not) why would you be entitled to an
assessnent, late fees and interest for an anmount never

previ ously requested?

A settlenment officer (SO in respondent’s Appeals Ofice
replied to petitioner’s request for a collection hearing wwth a
letter on July 17, 2006. The SO schedul ed a tel ephone conference
for August 23, 2006 at 1 p.m, and told petitioner she would cal
hi m at the nunber on his hearing request unless he told her the
proposed conference date woul d be inconvenient and arranged for
another date and tine. In this letter the SO al so stated that
petitioner could not challenge the existence or anount of the
underlying tax liability because he had a prior opportunity to
di spute the liability. Finally, the SO infornmed petitioner that
she could not consider collection alternatives unless petitioner
conpl eted and submtted a Form 433-B, Collection Information
Statenent for Businesses, and she asked petitioner to submt that
information within 14 days.

The SO sent petitioner another letter on August 23, 2006
stating that she had not received any indication frompetitioner

that the proposed conference date was i nconvenient and that when

she called petitioner at the arranged tinme and using the
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t el ephone nunber petitioner provided, she was told that he was
unavail able. The SO al so stated that she had not received any
information frompetitioner in response to her July 2006 letter.
Finally, she inforned petitioner that Appeals would rmake a
determ nation on the basis of the admnistrative file and all owed
him 14 days to submt the information required for Appeals to
consider collection alternatives, along with any docunents
supporting the issues petitioner raised in his hearing request.
On Novenber 16, 2006, the SO noted that petitioner had not
responded to her letters and had not submtted any information
beyond hi s hearing request.

The IRS issued a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 on Novenber
22, 2006. The notice of determnation stated that: (1)
Petitioner did not present any information to dispute the
appropri ateness of the proposed |evy action; (2) he did not
submt any docunentation to support consideration of collection
alternatives; (3) the SOverified that all |egal and procedural
requi renents had been satisfied; (4) the SO considered
petitioner’s claimthat he did not receive any request for
paynment of the taxes and additions to tax at issue and determ ned
not only that notice and demand for paynent was nmailed to
petitioner’s | ast known address but also that petitioner had

agreed to these assessnents during his previous Appeal s
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conference; and (5) the SO concluded that the collection action
properly balanced the need for efficient collection with the
legitimate concern that the collection action be no nore
intrusive than necessary. The IRS sustained the notice of intent
to | evy.

Petitioner filed a tinely petition for lien or |levy action
for 1993 and 1994, stating “The IRS states that | filed 941s in
1993 and 1994 wi thout paying the taxes withheld. 1In truth, no
such forns were filled [sic] and | had no enpl oyees.”

Petitioner was represented by counsel and testified at the
trial in California. He argues that the final notice of intent
to |l evy was defective because it did not include the type, year,
and anount of the taxes respondent seeks to collect. The record
includes only the first page of the notice of intent to levy, and
this page does not identify either the type of tax, the periods
at issue, or the ampbunts of tax and additions to tax at issue.
The | ast sentence of this page reads: “W detail these charges,
known as Statutory Additions, on the follow ng pages.” The page
al so lists a nunber of enclosures, including two publications and
Form 12153.

Petitioner also argues that he never received any
communi cation fromrespondent indicating that respondent accepted
t he conprom se petitioner signed, and therefore the parties did

not have a contract and petitioner’s dispute over the underlying
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liabilities was never resolved. Petitioner argues in the
alternative that if the Court finds that the parties had an
agreenent, then petitioner’s failure to receive notice and demand
for paynent precludes respondent’s proposed collection action.
Finally, petitioner seeks equitable relief frominterest and
additions to tax.

OPI NI ON

We have jurisdiction under section 6330(d)(1) to reviewthe
Commi ssioner’s determ nation that the |evy notice was proper and
that the Comm ssioner nmay proceed to collect by levy.*

In review ng the Conm ssioner’s decision to sustain
collection actions, where the validity of the underlying tax
l[tability is properly at issue, the Court reviews the
Comm ssioner’s determ nation of the underlying tax liability de

novo. Sego v. Conmi ssioner, 114 T.C. 604, 610 (2000); Goza v.

Commi ssioner, 114 T.C. 176, 181-182 (2000). The Court reviews

any other adm nistrative determ nation regardi ng proposed
collection actions for an abuse of discretion. Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.

An abuse of discretion occurs when the exercise of discretion is

4 The Pension Protection Act of 2006, Pub. L. 109-280, sec.
855, 120 Stat. 1019, anended sec. 6330(d) and granted this Court
jurisdiction over all sec. 6330 determ nations nmade after Cct.
16, 2006. Perkins v. Conm ssioner, 129 T.C 58, 63 n.7 (2007).
The Internal Revenue Service (IRS) made the determ nation at
i ssue on Nov. 22, 2006.
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wi t hout sound basis in fact or | aw Mur phy v. Commi ssi oner, 125

T.C. 301, 308 (2005), affd. 469 F.3d 27 (1st Gr. 2006). If the
Court finds that a taxpayer is liable for tax, additions to tax,
and/ or penalties, then other aspects of the Conm ssioner’s

adm nistrative determ nation sustaining the collection action

w Il be reviewed for an abuse of discretion. See Godwin V.

Comm ssioner, T.C Meno. 2003-289, affd. 132 Fed. Appx. 785 (1lilth

Cr. 2005).

At the collection hearing, a taxpayer may rai se any rel evant
issues relating to the unpaid tax or proposed |evy, including
spousal defenses, challenges to the appropriateness of the
collection actions, and offers of collection alternatives. Sec.
6330(c)(2)(A). In addition, he may chall enge the exi stence or
anmount of the underlying tax liability, but only if he did not
receive a notice of deficiency or otherw se have an opportunity
to dispute such liability. Sec. 6330(c)(2)(B)

In making a determ nation follow ng a collection hearing,

t he Comm ssioner nust consider: (1) Wether the requirenents of
any applicable |aw or adm ni strative procedure have been net, (2)
any rel evant issues raised by the taxpayer, and (3) whether the
proposed col |l ection action balances the need for efficient
collection wwth legitimate concerns that the collection action be

no nore intrusive than necessary. Sec. 6330(c)(3).
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Petitioner challenges: (1) The sufficiency of the final
notice of intent to levy, arguing that section 6330(a)(3) (A
requires that the notice state the anount of the unpaid tax; and
(2) the existence or anount of the underlying tax liability, in
t hat respondent did not accept his conprom se, or if respondent
did accept it, then respondent never sent the notice and demand
whi ch section 6303(a) requires himto send within 60 days of
assessnent .

1. Notice of Intent To Levy

At trial petitioner argued for the first time that the

coll ection notice was defective because it did not include the
anmount of the unpaid tax. He relied upon the portion of the
notice admtted at trial. The parties stipulated that the notice
submtted in evidence represented the first page of the final
notice of intent to levy. Furthernore, it appears (fromthe
recei ved stanp showi ng a date of March 10, 2006, which the IRS

pl aced on that first page) that petitioner sent this copy of the
first page of the final notice of intent to levy to the IRS,
attached to his hearing request (which was al so received on March

10, 2006).°5

> Petitioner also alleges that when he asked respondent’s
counsel whet her respondent had provided himcopies of the entire
adm ni strative record, respondent’s counsel stated that he had
provi ded all docunents he possessed and that he would search for
addi ti onal docunents, but only if petitioner identified the
docunents petitioner sought. Petitioner did not request a
(continued. . .)
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The notice itself references additional pages and states
that the statutory additions are detail ed on those subsequent
pages. As indicated, the first page did not include either the
anount of the unpaid tax or the periods at issue. Yet the Form
12153 petitioner submtted to request the collection hearing
clearly stated his dispute with the |levy action wth respect to
tax years 1993 and 1994.

We are satisfied that the final notice of intent to |evy
respondent issued to petitioner on March 6, 2006, contained the
i nformati on necessary to apprise petitioner of precisely which
t axes respondent proposed to collect by levy, including the
anount of the unpaid tax and the periods at issue (resulting in
petitioner’s accurate reference to tax years 1993 and 1994 in his
heari ng request).

2. Underlying Tax Liability

The taxes at issue are enploynent taxes, for which
respondent was not required to issue a notice of deficiency under

section 6212.°6

5(...continued)
conpl ete copy of the Mar. 6, 2006, final notice of intent to
levy. W note that petitioner submtted a copy of only the first
page of the notice of determ nation when he filed his petition
and anended petition with the Court.

6 The Conmi ssioner nust issue a notice of deficiency with
respect to a deficiency determnation in respect of any tax
i nposed by subtitle A (incone taxes), subtit. B (estate and gift
taxes), and certain excise taxes in subtit. D. Sec. 6212(a).
(continued. . .)
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In Lewis v. Conm ssioner, 128 T.C. 48 (2007), another case

involving tax liabilities which could be assessed w thout issuing
a notice of deficiency (to wit, a section 6651(a) addition to tax
for failure to file in a situation not involving a deficiency
determ nation), we considered the [imtation inposed by section
6330(c)(2)(B) on a taxpayer’s ability to raise challenges to the
underlying tax liability in a collection proceeding after he had
previously challenged those liabilities. W held that “A
conference with the Appeals Ofice provides a taxpayer a

meani ngf ul opportunity to dispute an underlying tax liability.”
Id. at 61.

Foll ow ng the March 12, 1998, letter, petitioner chall enged
the determ nation of the exam ning agent. In prosecuting this
appeal , petitioner provided docunents to the AO As a result of
this information (which petitioner had not provided to the
exam ning agent), the AO offered to conprom se petitioner’s
liability. Petitioner agreed, and petitioner and respondent
si gned Forns 2504- AD nenorializing the agreenent. (Petitioner
signed on March 11, 1999; respondent, on May 4, 1999.) The IRS

assessed the amounts reflected on those forns on June 28, 1999.

5(...continued)
The enpl oynent taxes and additions to tax that the I RS seeks to
collect in this case are codified in subtits. C and F
respectively, and are not subject to deficiency procedures and
the limtations on assessnent of sec. 6213.
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Petitioner contends that he did not receive the AOs Mrch
12, 1999, letter informng himthat respondent had accepted the
settl enment proposal and that he did not receive the June 28,
1999, notice and demand for paynment. W need not and do not make
a finding as to whether petitioner received the AOs letter or
the notice and denand for paynent because I RS records indicate
that the IRS nmail ed both docunents to petitioner’s |ast known
address.” It is clear that petitioner not only had the
opportunity to dispute the underlying tax liabilities but also
avai l ed hinself of the opportunity for Appeals Ofice
consi derati on when he chal |l enged the exam ni ng agent’s
determ nation, provided additional docunents to the AO and
negoti ated a substantial reduction in the backup w thhol di ng and
additions to tax.

Respondent was authorized to assess the backup w thhol di ng
W thout petitioner’s agreenent and wi thout issuing a notice of
deficiency. See supra note 6. Petitioner’s signing the Forns
2504- AD est ablishes his participation in an Appeal s conference
during which he disputed these liabilities. As a result,
petitioner is not entitled to challenge the underlying tax

liabilities again in the collection review hearing or in this

" The notice and demand requirenent of sec. 6303(a) is
satisfied by a mailing to a taxpayer’s |last known address. Proof
of receipt is not required. See Oto’'s E-Z Cean Enters., Inc.
v. Comm ssioner, T.C Meno. 2008-54.
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proceeding.® Sec. 6330(c)(2)(B); Lewis v. Conmm ssioner, supra at

62; sec. 301.6330-1(e)(3), QA-E2, Proced. & Adm n. Regs.
Petitioner appears to be particularly distressed by the fact
t hat respondent did not imediately seek to collect the assessed
tax liabilities and in fact a nunber of years passed before
respondent’s issuing the final notice of intent to levy. Wile
the record does not fully explain the basis for the CNC status
and the years without collection action, we note that petitioner,
an attorney, does not indicate that he took any action after
agreeing to the assessnent. To this extent, petitioner
participated in the delay of the collection of the tax
liabilities to which he had agreed.
Concl usi on
The notice of determ nation indicates that the SO consi dered
rel evant issues petitioner raised, whether the IRS net the
requi renents of applicable | aw and adm ni strative procedure, and
whet her the proposed coll ection action bal ances collection
efficiency and intrusiveness. Petitioner did not pursue any

collection alternatives or raise any spousal defenses.

8 Simlarly, where a taxpayer consents to a proposed
deficiency and waives restrictions on assessnent, the
Comm ssi oner need not issue a notice of deficiency, and that
t axpayer’s wai ver of the opportunity to challenge the deficiency
prevents his contesting the underlying tax liability in a
collection hearing and in this Court. Aguirre v. Conm SSioner,
117 T.C. 324, 327 (2001); Deutsch v. Conm ssioner, T.C Meno.
2006-27, affd. 478 F.3d 450 (2d Cr. 2007).
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Petitioner’s previous opportunity to dispute the underlying tax
l[iabilities and his agreenent to assessnent of the liabilities
prevent himfromchallenging those liabilities again.

The SO satisfied the requirenents of section 6330, and we
conclude that the RS s decision sustaining the proposed |evy
action was neither erroneous nor an abuse of discretion.

We have considered all argunents nade, and, to the extent
not nentioned, we conclude that they are noot, irrelevant, or
w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




